
EN TIILr, DISTIII.CT COUEYF OF TIIE FTFTII JUDICIAL DISTILKT i>l? TTE STATIC 

OF LbAHO, IN AND FOR 'I'IJE CCOOTY OF JEKOME 

NOR7*b1 SlDE CANAL COMPANY *ad 
TWIN 1 ~ A l d ~ S  CANAL COMPANY, 

Rcspendsnts. I 

Cnss No.: CV 2007-1093 
Pet.itioner9, 

YS.  

I)nvitl R. 'Cuthill, .IT., In his ofYlciul capacity 
as 1)ircctor c~f ihc 1clah11 Department of 
Wuler Kcsources, and Tkltlf'; IDAHO 
BP:tZAl<TMKNT OF WATER USOUKC&S, 

1. 
BRIEF PROCEDURE A?kl PACTS 

0RT)EIi DKFIPilNG PlYl'LTPON Ii8R 
AL'rERNA'rIVT"L WlUT OK MANIJhTE 

On Scpioiilbcr 27, 2007, the Pctirio~lerv iilcd q Petilion for Prr~inp~ory~iVrtril ofM~m~lnrc 

nlo~ig will> on Aj~plicollari for Alrernotive Vrir ofMnizdule rcqt~esting tlmt lliis Court order ihc 

Ilcsp~~ndctlts ro void thc Notice ojlizfenr ru l.~.suc 1,ioensc issued by thc Rosponclc~its a15d ordcr 

tllc Kcsl~o~~dciits 10 issuo a Iiccnsc Tor a watcr right according Lo thc tenns of thc pernzit issuctl l o  

lllu I'clitioncrs. Spccificdly. t21c Pctitinners allego that dlcy Silcd iui applicatioo for a permit to 

divsri wnlu lor powcr production and that thc Kcspondcuts publisllrii nolice oFt11o appliczliun 
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on Mny 19' and 26"', 1977. No protests to thc npplicatioii wcrc iilcd witl~i~illlo statutory iilnc 

iiniit wllich erplrcd on Julle 6, 1977. Accordingly, Woter Right Pcrrnjl No. 01-0701 1 WFI~ issucd 

lo lllo klelitioncrs onJunn 29, 1977. The f'cr~ult did nor incluclo ally s~rborctirmtion colldiliorrs 

portoii~iilg to t l v  usc orwater for hydropower. 

' l l ~  Pcii~ionurs allege lhat proof of bcilcficial usc was oligiually duo on Junc 1,1982. As 

s r c s ~ ~ l t  of tldays ill ilic FERC licensing process, extcnsio~~s wcrc sought and npprovcd in 1982, 

19x7, 1990 and 1992. 111 1987, aller the cxccution o i r l~e  Swan Falls AgWCmcllt find 1118 

cnoct~ilcnt of Idaho Codo 4 42-203l3, ihc Kcspondc~lts first iilclicatcd thxt sfurlhar cxtonsion o r  

rimc would only bc yrontcd iTil1c hydropower right was to be junior wd subordi~rntc lo nll ot!iei. 

rights, cxcept 2lyclrupowcr. Tho Petiiio~~crs asprcssod concern that the proposed coildi\iou 

wouid, man;, other things, dlow olher lioi~-consun~~iivo nses, such as groundwalcr rrecl~arge, to 

deplclc water mrnil;lbl~ ui~dcr tile pcrmit for powar gcncrillion. Pelilioncrs allcgc th:it to addrrsu 

Ihc coiiccrn thc Rrspondcnts apced lo modify tlic proposed nib~Idinatiorl condition as follows: 

'rho righk for usa of wotcr acquired undcr this permit sholl bo junior and 
subordinalc to all odlcr righls for the consulnptivc bcllefidnl use of water, other 
than hydropower and groilndwatcr rccllargc within thc Snalcc liivel' Ensin of tho 
Statc o r  Tddlo Gut arc initiated later-in-timc than thc priority of this pcrn~il and 
shall 11~t give risc to any right or ci;zU11 agninst any future right6 for 111c 
consu~tlptivc bcncficial usc of wntor, other lltan l~ydropowm on~l groundwater 
rccilnrgc wiLl.lio tile Sllaicc ltivcr Basin of the State oTIdaho initiated iaLer in time 
tlim t l~r priority of tliis pcr~nil. 

'I?lis laugungc was i~lcluded in tile ptrnlit issuod Tor Water Righth'o. 01-07011. 

'I'l~c Pelitioncrs rrllogo thnt tha ptojcct was dcvelopod ~ n d  proof of bcnslicial use 

I11e I'etiLloncrs nllegc Lhat the Raspondznts liavo issucd pcrmils Cur ~ m u n d w l c r  rcchal.go 

upst[":m fmiu thwir projcct wi~11o~it investigating whcthrr ihc pcrliliis would oarrso Iiljrtry to 

cxiriing wntcr r lg l~ fs  aild flint ibcsc junior priority rechnrge pwii~iLs lilave resultcd in raduclion in 
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1.11~ Peri(ioilo.s alicge lllat tllry rcquesrtcd uillat the Respondents i s ~ u c  fl liconsc in  2006 

anti again in thc spring of 2007 and Llmt the Rcspondcnts rtccntly isslicd a Notice o j l n l cn l  to 

L~,.viic I,ireilse inciicainy thnt the Rospondc~lts had dccided to reopca R protcsl period m dtlress 

{lie cctr~tcnt orlllc subntdinolion condition. The Pctitioncrs requcst thal U~is Court i s s ~  8 wit of 

mnnd:>tc recluirins the Kcspondcnts to void the ncwly reopened proteslpcriod and to liccnsu tho 

projcct subjcct to tlic subordirratioix conditions ncgoti;lted hctween U l e  Pclitioners and 

Rcspondc~rls in 1967. 

11. 
S'TANDMD OF REVIEW 

A dccision to isrue a writ of marldatc is cnu~mitled lo rllc discrctiou of thc courl. I.K.C.P. 

74(b), AI) illtcmativc writ of mandate is issimd wirl~out noricc to tho advcrsc party. 1,C. 57-305, 

A11 alternative writ ofrnsiidatc Is ~ccompmicd by an orcicr requiting tlic adrerse parry 10 n]?pcar 

~ 1 t i  shc~w cause why tlic pariy hns not cornplied wiih the wit. Whctltzr a pnrty is sccici~ig nu 

nlleriuitivc\~~.ii or a pcrcrnpiory writ Lho standard is thc sun7o: "[T]hc party seeking n wril of 

tnai~datc mrrsl oslablish a 'clcnr legal right' lo tho rclicf souglrl, Additionally, tilo writ oftnnndntc 

will not issirc ~vhlerc thc pclilion~r has 'a plain, speedy m d  adcqualc rcnlcdy irk tho ordi~wry 

coursc of lsw." 'Acke~,n~un v. Ltoniteville Couno), 140 Idaho 307, 31 l , 9 2  P.3d 557, 561 

(Ct.App.2004)(clting Brlltiy v. City of Elomcrialc. 130 Idaho 569, 571, 944 IJ.2d 704. 706 (1997)), 

Followin:: a rrviuw of thc plcr\rtings, the Court rids  thiit becausc of iltc cxistcnce or 

111aly u~irrsolvcd isstiog rogardicq the appropriatcncss oftile iusuallce of a wit of lnandaic, lltoi il  
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is ucccsqnry to ;11Iow Llic Respondents to  nnswcr the allegations of tile Pciitian and to prcsent 

legal rirgutun~l and /or cvidcncc as may bc appcopriatc prior to Lhc Coun dociding whctiicr Lo 

ish~lc a writ of ~nandfite. In reachinlg ~ll is  decision, thc Couri hzs considered the following: 

1. Ti~nc docs ncil nppaar to bo citlio cfisencc. Thc issllance of tho l icc~~sc h n s  bccn 

pcndi17g sincu 1933 when proof of beneficin1 usc wu$ made. Tha Court hnds 110 irnmcdia(o 

iiijury rcsulling from addrtssiny thc mwits ill Lhis manner. 

2. 'rl~orc is tho throsllold qucstinn of whetl~cr thc Petitioners hnve an adequntc 

ro~~~c i iy  nt lnw. Spwfica!ly, iSPetitio~~crs wait ~ m i i l  tho Rcspondcnts eilllcr issuc n liccnse or ;in 

order declining to do so, ilo thc ustral administralivo nnd judicial rcview processes provido an 

ndcq~latc r.tinlcdy a1 iaw? 

3. Thc legal qncstion of whed~cr i l ~ o  Bcsponclcllts have iht? nuthbtity, for any rcason 

(ciianpcs in law cto.), Lo ~r~ociily oor icnpose a now condition on a pcnnit nilrr bcnelicial IISC has 

been proven bur prior to rho isscw~~cc of n liccnse? If so, what is tiia appropriate relncdy for n 

pe~-~uiltee who ccrinplctes tho diversion works and relotod projccts in rcliai~cc on rho tcrnls on 

which tho pcr~uil was originally conditionud? An lherc legally rewg~lizablc cxceptio116 to t l~c  

opcrntivo lnngungc oF Idaho Code 8 42-219? 

4. What is Ihc legal sig11ilicnnce olthc l~agotistcd agrcclnent on which lhc cxic~~sion 

Ib r  jiroorof bcmficial use was granled'? 

5 ,  TIID legal tlucgtion of when a wntcr right vcsts--when thc permit is issucd or 

\v.vliei~ a liccnse is issucd or at somc other limo--may not be cnrirely acttled. In ltivcr Gi.ovc 

I~hrii~s, S.1t.R.A. Srrbcaso No. 36-08099, Memoranciurn Decision cn7d Order on Citczllehgo; 

Ur11et. err Slnle ofidah0 's Motion to Dlsrniss Clnimalst's Noflcc oj 'ChnlI~n~e, filed Ja~itialy 11, 

2000, Judge B. Wood), tho coutl dacidccl thnt a water light vcsts up011 issua~ico o f a  liccnsc, No 



nppoal w a s  talcen frclin that decision. See also Cai~tllil v. Curler. 86 i d d o  179,397 P.2d '961 

(I964)(stt1te c n ~ i ~ l e c r  rcvokcd. pcrmir ~ i l e r  completion o r  diversioi~ works). 

6. The que"ion elf wlxthcr i t  was approprinte for t11c Respoi~dcnts to modify chc 

pcwil  in co~~junction with rhni ing the extension vyitljont re-opcni~lg mnd p~~illifhing the motlcr 

fur comrmnl in oldor lo adclrcss the stibstantive chongcs. In p~rliculnr iil light of thc inlcrvc~lilll: 

issucs pcriaipingt0 l~ydropowoc which hzd cmerged since ihc pcnnit was initially issued. Scr 

i.Ion7y v ,  I?igglnsori, 123 Idaho 495, &49 P.2d 946 (1993)(apl>licalionio a~ucnd to permit orfcrs 

calirc pc1.111it ikp Lo fS)','R revi~w)). 

I3y raisl~lg ilicso issucs, 1110 Cord is in no way prejudging the Pc~itioncr's claims for rolicf 

bui i s  only cxploining thc irasons for not issuing n wit of milndste without p r o p  service or 

process, i?olicc and opportunity f i r  Respol~cicuts to respond to ihc plendings and r)lhcnvisc be 

~nciinirigfatlly l~car~l.  'I'liu issna oEwhe(hcr n percmplory writ is all ~ppropriaie rerl~city wi!! oilly 

bc dclcr'nli~lined CnUowi11g n full hcaring on ihc merits. 

1V. 
ORDER 

hccortlingly, i l  is hcrchy ORDEICED a3 follows: 

I .  The Jpp/iccrOot~ful. cilrarnutil~c K'rlt of Mry~idate is DENIED, 

3. 71)c I'ctiLioncr may uotice up n hoariug on the Appltcirlioilfir fcreml~lnry 1,V~il uf 

hdoiir.iit~c following propcr servico mid notice to thc Respondents. 
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